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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 646/2014

DIST.: OSMANABAD

Ganesh S/o Sitaram Koli,
Age: 48 years, Occu. Nil,
R/o Salgara Divdi,
Tq. Tuljapur, Dist. Osmanabad.
-- APPLICANT

VERSUS

1. The State of Maharashtra,
Through Secretary, Revenue Department,
Mantralaya, Mumbai 430 032.

2. The District Collector,
Osmanabad.

3. The Tahasildar,
Kalamb Dist. Osmanabad.

-- RESPONDENTS

APPEARANCE : Shri D.A. Mane, Learned Advocate holding
For Shri P.A. Bharat, learned Advocate for
The Applicant.

: Shri V.R. Bhumkar, Learned Presenting
Officer for the Respondents.

CORAM : HON’BLE SHRI RAJIV AGARWAL,
VICE CHAIRMAN (A)
AND
HON’BLE SHRI J.D. KULKARNI,
MEMBER (J)

DATE : 20.10.2016.
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JUDGMENT
[PER- HON’'BLE SHRI J.D. KULKARNI, MEMBER (J)]

The applicant Ganesh Sitaram Koli, was serving as
a Clerk in the office of Deputy Divisional Officer, Boom Tq.
Bhoom, Dist. Osmanabad. He was appointed as a Clerk at
Omerga Tahasil on 20.01.1984 and worked there till 1989.
Thereafter, he was transferred to Paranda Tahasil and served
there from 1989 to 1996 and thereafter, he was again
transferred to Tuljapur Tahasil till 2006. He was then
transferred to Kalamb Tahasil and served there till 2010. The
respondent no. 2 carried out the inspection on 14.07.2010
and found that the applicant was not present on his table and
one Smt. P.M. Gade, alone was handling the charge of the
applicant. The respondent noticed that the applicant did not
maintain the registers properly and there was huge pendency
of work. Under such circumstances, the applicant was kept

under suspension vide order dated 22.07.2010.

2. A charge sheet was served on the applicant on
6.10.2010 and the Inquiry Report was submitted on
9.2.2011. The copy of the Inquiry Report was served on the
applicant on 9.2.2011. The applicant gave para wise reply

and submitted his case before the Inquiry Officer but vide
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impugned order dated 16.12.2011. The Collector, Osmanabad
was pleased to dismiss the applicant from service. The
operative order as regards dismissal of the applicant at paper

book page no. 47 is as under:-

“srraer
2. o FL S TT [oaia [5fF arar ITET GIgT & ST
T [QATHTIGT FIATEEY TSTH FOIIT 4.

2. gt FE St wF FrEr FAFITN RES] FISIIET &
T FTI0 WSTeoR Y HFEF{ 7 Fiffad F&7 Jar
Tfead FogrT I4q.

3. 1 et St T FraT RFIF 27.9.9020 T & 3RV dANHE
giger @ R (BUIST FSa®iar R71#) & a7 FHioraHT,
&7 [AoaT Freradl T Aed eRvard dal.”’

The said order is the subject matter of this Original

Application.

3. The respondents nos. 1 to 3 have justified the
order passed by the competent authority and submitted that

the applicant has been rightly dismissed from the service.

4, We have heard Shri D.A. Mane, learned Advocate
holding for Shri P.A. Bharat, learned Advocate for the
applicant and Shri V.R. Bhumkar, learned Presenting Officer

for the Respondents. We have also perused the affidavit,
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affidavit in reply and various documents placed on record by

the respective parties.

S. Learned Advocate for the applicant submits that
the material charge against the applicant was that he was
unauthorizely absent from duty w.e.f. 26.06.2010 to
14.07.2010. There are other charges also but these charges
are minor. According to the learned Advocate for the
applicant, the punishment imposed upon the applicant is
most disproportionate and none of the charges have been

proved.

6. Learned Advocate for the applicant submits that
the impugned order of his termination dated 16.12.2011
issued by the respondent no. 2 is wrong, erroneous and
against the principles of natural justice, equity, good
conscience and merits of the records. The respondent no. 2
has not taken in to consideration the defence raised by the
applicant in his reply on 27.1.2011, 11.3.2011, 23.06.2011
and 30.09.2011. The charges based against him are baseless.
It is stated that the applicant has two sons and two daughters
and they are taking education in college and if the

punishment for dismissal is imposed, the applicant might not
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look towards their education. It therefore, prayed that the

impugned order of dismissal be quashed and set aside.

7. The only material point to be considered is
whether the order of terminating the services of the applicant

w.e.f. 16.12.2011 is legal and proper?

8. The charges framed against the applicant are ten
in numbers. However, it will be seen that except charge no. 1,
rest of the charges are very minor. The charges framed

against the applicant are as under:-

“URIT FHIF ¢ — IFT & . TG, F@l, [GviFE wWYT TEdS
FrAfGT FBT 9 [a9iF 20.00.3008 YFT [e7lF 2.9.7020
Aeia RTrFrada) ar Freraeiaed F19 FIT TFarar 1. FHie
7. TH. & 9% ?§.§.90%0 @ £¥.0.20%0 UIF IHFIAEZIIT
STV 377% 27.09.70%0 3T ASHT HS 378,

FRIT FHIFH 2 — YalFad FIGITEIT JIIFT FIAIGATT FIH FT
18T

RIT FHI# 3.— YalFad FeITEHId Jaled FHAlGard FHH #Fd
T Far agT goaid 390,

FIRIT FHIF ¥ — YaIFT FISITET FIAIGATT FIH FIA HGAT
FHHOT FE&T TG 3FSS T8,
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FURIT FHF 4 — GalFd FHGEYid Jalec FAIGATT FH FHIAT
YT FHYIT TSTSTAT A1

GURIT FHIF & — YalFd FSTTHT JalFd HrAlGard FH FHI
Fo@l TEl GHwr TeE RPwul fGfeeear Tield § [AIEE9rR
SHTFTIFH T FIAGTIR FHrAare] FSST 6l

FRIT FHF © — YAIFd FHIGITEid Jaled FHalesard FH FRT
AT 1. H.eG.FE AT GrE HRI GEHEr ST T
JFHIFTTE GREIT T 37emad 3gacar Freid.

FIRIT FHIH < — YalFd FISITHIT YalFT FIAIGATT FHIH FAl
IR FHOST TTEId.

SRIT FHIF R — YaAlFd FSTTHIT JalFd FIIIGITT FTH FIAT
TG . SH.G.FIE & TUUTE GhHT T AET T G GATH
graresar Id el

FIVRIT FHIF g0 — YaIFT FIGTTHIT JalFd FATSITT FIH FIT
TGArT F1. .G, FiF A FEISIT FETT FS ATET.

9. It seems from the inquiry report that the
department examined the evidence of one Shri D.H. Rathod,
Tahasildar, Kalamb, Shri R.N. Nalawade, Awwal Karkoon
(Revenue), Tahasil Office, Kalamb and Smt. M.P. Gade, Awwal
Karkoon, Tahasil Office, Kalamb. Perusal of the evidence, all
these witnesses shows that they were simply shown the

memorandum of charges and the other documents of charge
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sheet from page nos. 1 to 10 (Annexures 1 and 2) and they
stated that the charge Nos. 1 to 10 against the applicant were
clearly true and that they agree with the said charges. Except
this, not even a single word is uttered by these witnesses. So
in fact, they did not state anything except that charges
framed against the applicant were true. They did not state
even as to what were exact charges against the applicant.
None of these witnesses were cross-examined by the

applicant.

10. Perusal of the evidence of Smt. M.P. Gade, shows
that the Collector visited Tahasil office and at that time she
did not receive charge from Shri G.S. Koli i.e. applicant.
According to her, the applicant was not present at that time
but except this, there is nothing on record to show that she
disclosed anything to prove the specific charges against the

applicant.

11. The enquiry officer while giving findings on charge
no. 1 which is the most material charge, stated that the
applicant was absent un-authorizely from 26.06.2010 to
14.07.2010 but he admitted that the applicant has informed
through telegram to the office on 7.7.2010 itself that he was

ill. It is stated that the applicant remained absent even for
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medical examination and that he was directed to appear for
medical examination in between 14.8.2010 to 31.8.2010.
However, in the said findings it is mentioned that Dr.
Pargaonkar’s Medical Certificate was submitted but it was not
matching with the diseases shown in the certificate
mentioned by the Civil Surgeon, Osmanabad. There is no
evidence on record to show as to what certificate was issued
by the Dr. Pargaonkar and what was the diagnosis of Civil
Surgeon, Osmanabad. It is not clear as to why the Civil
Surgeon, Osmanabad, issued certificate that diseases
mentioned in the certificate of Dr. Pargaonkar, were not
matching when the applicant did not approach the Civil
Surgeon as observed by the enquiry officer. Hence, we find
that the findings given by the enquiry officer in charge no. 1

are contradictory.

12. Even if, the applicant has not cross-examined the
witnesses, the Enquiry Officer ought to have gone through the
submission made by the applicant before the enquiry officer.
Copy of the applicant’s reply in the enquiry is placed on
record at paper book page nos. 18 to 25 (both inclusive). He
has given details as regards his absence and also the other

charges. From his reply it seems that the applicant joined
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Kalamb Tahasil office on 29.6.2010 and on 30.06.2010, he
was suffering from temperature and cold and therefore, he got
leave sanctioned on 30.06.2010 and left the headquarter and
thereafter, he enhanced leave, since he was not feeling well.
The Enquiry Officer did not consider this reply given by the
applicant. There is nothing on record to show that this
statement given by the applicant was even considered by the
enquiry officer in his enquiry report. In our opinion, the
enquiry officer ought to have verified as to whether the

defence made by the applicant was having any base or not?

13. As already stated, none of the witness have stated
as to what exact misconduct was committed by the applicant.
They were only shown the statements and the charges framed
against the applicant by the department and stated that those
charges were true. This cannot be said to be an evidence
against the applicant at all. When a witness is examined, he
has to state as to what irregularities, illegality/misconduct
etc., is committed by the delinquent. Mere reference to the
statement and charges saying that the same are true is not
sufficient and such statement cannot be said to be evidence

at all.
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14. Apart from the fact that almost all 10 charges
framed against the applicant, we do not find any serious
irregularities or illegality committed by the applicant. The
only some of the grave charge is charge no. 1 to the fact that
the applicant was unauthorizely absent from duty from
26.06.2010 to 10.07.2010. The applicant has stated that he
was absent because he proceeded on leave and thereafter, he
extended leave. There is nothing on record to show that a
false medical certificate was filed by the applicant. Even
accepting all the charges, as proved against the applicant, we
feel that all the charges framed against the applicant were of
very minor nature and in any case, the said charges even if
proved, were not sufficient to dismiss the applicant from
service. At the most, the respondent authorities ought to
have considered the reason given for absence and should
have taken steps to regularize the absence either as
extraordinary leave or leave without pay or should have
converted such absence into any kind of leave such as

medical leave, earned leave, etc.

15. We are therefore, satisfied that the order of
punishment in the departmental enquiry is not proportionate

to the charges leveled against the applicant and on the
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contrary, dismissal on the ground that the applicant was
absent from duty for the period from 26.06.2010 to
10.07.2010 is not only disproportionate but illegal. Since,
there is no evidence on record to show that the applicant
remained absent intentionally. The competent authority has
not at all considered the defence statement and came to the
wrong conclusion that the applicant has submitted false
medical certificate even though, he was not ill. There is no

supporting material to come to such a conclusion.

16. The competent authority while imposing
punishment has considered the earlier history of the
applicant. It seem from the paragraph no. 13 of the impugned
order that earlier applicant was punished for remaining
absent from duty and on other count and in spite of that
there was no change in his attitude. In our opinion, such
earlier punishment cannot be a ground for imposing major
punishment of dismissal. On the contrary, it seems that the
competent authority has considered extraneous material
against the applicant but did not take into consideration his

defence as to why he remained absent.

17. Learned Advocate for the applicant submits that

the applicant has been dismissed from service illegally and
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therefore, he is entitled to reinstate with all back wages. It is
material to note that in the O.A. the applicant has in fact not
claimed even reinstatement and of course back wages. The
only claim made by him is that the respondents be directed to
continue to pay the subsistence allowances to the applicant.
In our opinion, the applicant is entitled to claim subsistence
allowances, since he was kept under suspension during

enquiry as per Rules.

18. The applicant claimed that the impugned order of
his termination be stayed. Admittedly, no such stay was
granted to the applicant and therefore, the applicant was not
in service since the date of his dismissal. Considering the
fact that the applicant has not claimed these reliefs and also
considering the fact that the applicant did not cross examine
any witnesses in the Departmental Enquiry, his claim for
back-wages cannot be considered and especially when no

such claim is made in the present O.A.

19. So far as charges of remaining absent
unauthorizely we are of the opinion that since the absence
period has already been treated as unauthorize or break in

service, the suspension period has to be treated as period of
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suspension period and we do not find any illegality in treating

the said as suspension period.

20. In view of the discussions in foregoing paragraphs
we are satisfied that it is the case where the department
miserably failed to prove that the charges against the
applicant and in any case, the order of punishment of
dismissal is most disproportionate and therefore, we pass
following order:-

ORDER

1. The Original Application is partly allowed.

2. The impugned order of dismissal dated 16.12.2011
passed by the respondent no. 2 so far as it relates to

dismissal only is quashed and set aside.

3. The order declaring absence period of the applicant
as unauthorize absence and the suspension period

as suspension period, however, is maintained.

4. The respondents are directed to reinstate the
applicant within one month from the date of this
order. It is made clear that the applicant will not be

entitled to any back wages.

There shall be no order as to costs.

MEMBER (J) VICE CHAIRMAN (A)
Kpb/DB OA No 646 of 2014 jkd 2016



